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The Commission Should Continue to Require Unbundline o f  Local Switching 
and Other Elements Needed to Serve the Mass M a r k e t  
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Z-Tel‘s ability to s e n e  the mass market would be “impaired” without access to 
the UNE platform within any reasonable meaning o f  that term in section 
251 (d)(Z)(B). 

Impairment Framework: 

Scction 25  I (d)(2)( B)  focuses the (‘ommission’s attention on whether the “failure 
to proiide access” to a network clcment would “impair the ability o f  the 
[rcqucstingl carr ier  . . . IO provide the services it seeks to offer.” 

Section 25 I (d)( 2)(B) thus indicates that the impairment analysis should be a 
granular, service-specific inquiry into whether failure to provide the element 
uould  reduce CLEC output. 

c The alternalivs iinpairment framework proposed by BOCs is inconsistent 
with the Act because: ( I  I i t  rewrites the statute to ignore its express focus 
on the ability 01 the requesting carrier to provide the “services it seeks to 
offer”; and (2)  i t  rcwrites the statute to replace “impair” with “essential.” 
Congress chose “impair.“ which clearly requires a far more limited 
showing 01 reduced output than would “essential.” 

Focusing oil  intemlodal competilion, as urged by the BOCs, would be flatly 
inconsistent with the Act‘s emphasis on whether the requesting carrier would be 
impaired. Congress did not require new entrants to buy a cable operator as a 
condition of entry. 

B u t  whether Z-Trl would be “impaired” without access to the UNE platform 
does not turn  on what impairment framework i s  adopted. As set forth below, 
under any reasonablc meaning of  the term “impair,” the record here mandates a 
finding of impairnient absenl access to the UNE platform. 

2- Tel Has Demonstrated Impairment: 

Tiw M t m  Murker 1,s Uniyuc,: Thc mass market to which Z-Tel seeks to offer 
ScrLiccs has distinctive characteristics that currently make it nearly impossible to 
serve that market without unbundlcd switching and the other elements of the UNE 
platform. These characteristics include: high churn; low incremental revenue per 

unwillingness to cntcr annual contracts. 
xcount; need for headache-free installation and prompt customer service; and 

t f iu CUI Costs are Prohihitivr in rhe Muss Market: The primary costs of self- 
provisioning switching are nut for the switch itself, but for start-up, collocation, 
!iiaintenance and. most importantly, hot cut costs. Z-Tel’s analysis of the New 
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York inarket indicated tha t  even if the switch itself, collocation, and 
maintenance were free, i t  would not be profitable to deploy a switch to serve 
mass-niarkel cuslomers in New York at  a “true” hot cut cost of over $ 1  85 found 
bv the New York Commission. 

ticit Cirl C‘uppuc,in is ft7.sufficio~l . .  Io Sc~rvc the Muss Marker: The ILECs could not 
possibly perform the millions ot hot cuts per month that would be needed in a 
conipetitive inarket. For examplc, the New York Commission recently found that 
i i  L’eriaon’s current UNE-P orders were converted to UNE-L orders, Verizon’s 
hot cut capacity would have tn expand by 4400 percent, which is clearly not 
eoing to happen. Yew York (’ommission Comments a t 4 .  (In fact, there are 
sratenicnts from the CWA in Neiv York that Verizon is instead cutting back its 
hot C U I  capacity.) A t  cumcnt cou\’ersion rates and capacity, the New York 
(‘ommission said that “ i t  would take Verizon over 11 years to switch all existing 
I~! N E-I’ customers to UN E-[..’’ /d. And that would not account for adding new 
customers. or chum. Rathcr than seriously addressing the capacity issue in its 
Reply. Verizon baldly asserls lhat i r  is not a problem. 

Ho/ Cur Re/iclhi/i/j. Renzu,n.~ Prohlernuric in [he Mus.r Murker: The BOCs tout 
probleni-frce hot cut performance 90+ percent of the time ~ but it is extremely 
difticult to build a mass-market customer base when there un?; significant chance 
o f  losing phone service. These el-rors occur in bulk, or “project” hot cuts as well ~ 

bccausc they still ultimately rely upoil manual provisioning. Unlike business 
customers, mass market customers cannot save enough to justify the 
poasihility o f  losing service. 

The BOCs ’ “UME-Faci Report” Suppvrts Z-Tel’s Ar.wmenis: 

7%e B( )C.’,c. ’ Rcpo,-/ Sugge,~l.v ihul (‘ornpe[ilive Curriers Currently Serve, ai Most, 
,4hout 1/70 of 1% (?f ’ /hr  Mtrss )Mii-ke/ via UNE-L: “Figure 4” of the “Fact” 
Report shows that ~ putting aside cable franchises ~- the BOCs were able to find 
only nine companies that purportedly serve 25,000 or more residential lines. But 
the vast majority o f  thore lincs are not served via UNE-L. The “Figure 4” 
;ompanies are primarily either ILECs or cable overbuilders ~ and no one 
seriously thinks that the Act is only about enabling competition by such 
iompanies. And even among those companies, most either never sought to 
s e n e  the mass market, or  have abandoned plans to do SO. 

The BOCk ’ Lort,sr Li.c/ r~/C’L~C’-Oel?lo)’edSwi/ckrs: The BOCs’ list of CLEC 
switches is entirely dominated b\i companies that obviously do not use their 
wiiches to providc services to ihe inass market via UNE-L. Instead, they 
primarily servc rncdium-sized and large business customers, for whom it makes 
economic sense to aggregate loops at the customer’s premises and provide service 
at a DSI interface o r  highcr. This avoids the need for manual analog hot cuts 
at the ILECs’ central office to serve these customers. (Large businesses with 
intensive bandwidth needs are a different market than the mass market ~ they will 
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agrce to sign long-term contracts and can tolerate some degree of manual 
install;rtion.) Z-Tel (like othei. c,)mmenters) estimates that aggregation may 
beconic economically \‘iable a t  about 16-20 lines. 

I). Z-Tel’s Impairment Arrrumenls are Fullv Consistent With USTA v. FCC: 

L- Ti4 i1u.s Urged lhtri Itnpiii~tnc~t71 Anulysis Should be Murke/-Sprc.i$c: UST.4 
faulted the Commission lor  adopting impairment rules of“unvarying scope.” Z -  
‘1c.l wholeheartedly agrees wirh the D.C. Circuit’s view that the large business and 
mass markets should bc distinguishcd and analyzed separately. 

C’WI  /Irspuriiic,s: L’.CT,4 cautioncd that impairment cannot properly be based on 
“LNWI disparities” that would be “taced by virtually any new entrant i n  any 
sector ofthe economy.” Uul the hot cut (and related) costs giving rise to 
impairment for CLECs seeking to serve the mass market are unique to that 
market ~ Z-Tel is not aware ofm7.p  other industry where new entrants must pdy 
cstabljshed monopolists lor the privilege of attracting the monopolists’ 
ius tom crs. 

l / ’c~i . izun: The Conmission must he cautious not to over-read USTA. Verizon 
expressly indicated [hat the Act i\ intended to promote broad unbundling to give 
“aspiring competirors every possible incentive to enter local” markets and 
o\ crcome the monopolists historical advantage. Accordingly, diclu in USTA to 
the effect that the Commission should limit unbundling to facilities with natural 
monopoly charactcristics must be viewed with skepticism, particularly since the 
Commission’s next order will no1 necessarily be reviewed in the D.C. Circuit. 

The Commission should continue to recognize state authority to establish 
additinnal unbundling requirements. 

P/uin Lunguuge: Section 251(d)(3) expressly provides that the FC‘C “shall not 
preclude the enforceincnt of a n y  regulation, order, or policy of a state commission 
that . . . establishes access and interconnection obligations of local exchange 
urrierb.” When the Commissioli tried, in 1996, to construe this language to 
prohibit state unbundling rules that were inconsistent with the Commission’s 
rcgulations, the Eighth Circuil reberscd. The court held that section 251(d)(3) 
was meant “to shicld state access and interconnection orders from FCC 
preemption.” IOM’LI U ~ i / i / i c . c  B~ar-d,  I20 F.3d at 807. 

Sr‘rics m e  Bt,tier A hlr /o L:tidt,r.rukc [he Required Granular AnaljJ.vi.7: AS 
N . ~ K L I C ’ S  comn~ents noted, “( sltatc regulators have access to the detailed real- 
world intbrmation [hat is essential” to determining what UNEs should be 
unbundled ii i  particular markets. NARUC Comments at 7. State regulators are 
able Lo cmploy fact-finding procedures, including detailed discovery, live 
lestimony. and cross-exaniination. that are not generally available to the FCC. Id 
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S/UIC, (.ommi.ssion.s . s u p l m  the L Y E  plat/urmfiv mass murkei consumers: Those 
states that hake undertaken delailed analysis ofthe need for UNE-P have 
gcncrally endorsed state-wide unbundling ofthe UNE platform for the mass 
market. New York and Texas. i n  particular, correctly emphasized hot cut 
builleneck problem in  reaching lhat conclusion. 

The section 271 checklist requires the BOCs to unbundle loops, transport, 
and switching, and there i s  no hasis fnr forbearance from its requirements at 
this ti me. 

111. 

1. Section 2 71 

Plrrin Lmzguuge: The second itein on the checklist requires BOCs to provide 
“[nlondiscriniinatory access IO network elements” in accordance with sections 
75  I (c)(3) and 2521d)( I ). Items ibur through six of section 271 require that “loop 
ti-ansniission,” “transport,” and “switching” be provided on an “unbundled” basis. 
Thc tu o provisions thus plainly require that the BOCs provide unbundled access 
I O  loops, transport. and switching at cost-based rates and in accordance with the 
other provisions governing inlerconnection agreements. 

3 There is absolulely no textual support for Verizon’s contention that 
loops, transport. and switching suddenly cease to be “network elements” if 
the Commission finds that they need not be unbundled under section 
25 I (d)(2). 

7i7e Problem r!/ “Suip/usuge’ : Construing the checklist as the BOCs advocate to 
require only what section 25 l(d)(2) requires would violate a “cardinal principle” 
ol‘stalutory construction 
“surplusage.” The checklist items have meaning only if BOCs are required lo 
unbundle those elenients even u/rrr those items are not required to be unbundled 
pursuant to the standards of section 25 I. 

r/w Commi,ssion ’,r Prior Ciiti.\truc/ion ojSecrion 271: In the UNE Remand 
Order. the Commission expressly construed section 27 l(c)(2)(B) to “require[] 
BOCs to . . . provid[e] . . to requesting carriers the following network elements: 
local loops, transport, switching, databases and signaling.” 15 FCC at 3905. 
,Agreeing wi th  the BOCs now that section 271 does not require unbundling 
independent of‘that niandalcd by section 251 would oblige the Commission lo 
repudiate its earliei- intcrpretalion of section 27 I .  

:bfuinliiining ilnhiiided Switching und the Other Elements ofthe LINE-P 
VLYL,.Y.W/:V to Serve (he ,WU.S.S Marker Would Sewe the Core Purpo.ses oj rhe A a  

C(jngr<?,ss Iniended Ihr. ,4< , /  Is ro  Eliminale rhe Locul Monoply:  

i t  would render the checklist items mere 

‘ 2  

According 10 the Supreme Court, the Act was intended to introduce 
conlpetition to “persistently monopolistic local markets, which were 
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thought to be the root of natural monopoly in the telecommunications 
industry.” C’wisoi?. I 2 2  S .  Ct. at 1654. The act was “designed to give 
aspiring competitors every possible incentive to enter local retail . ~. 

telephone inarkcts. short uf confiscating the incumbents’ property.” Id. at 
1661. 

9 There is absolutely no statutory basis for Verizon’s view that 
(‘ongress intended competition using leased network elements to 
be just a short-term, transitional measure. Both the ATdiTand 
V2,~-iz0/7 cases indicate that Congress intended UNE-based 
compctition to bc one of three equally important modes of 
competitive entry. 

‘T) C’ongwvs 1iiicnclc.d Ptwih. Bdween Locrrl ond Long Dlslunce Enry:  
Congress cxpressly envisioned that “[wlhen we open local service 
exchanges tn competition, then the Bell operating systems will [be able 
to] go out and coinpele in the long distance market.” 141 Cong. Rec. 
S8.I 3.5 (Sen. Durgan). As Senator Breaux put i t ,  “You can get in my 
business uhen I can get i n  your business.” 141 Cong. Rec. S8,153. BOCs 
can now “gel in” die long distance business (once they receive section 271 
authorization) by simply leasing interexchange capacity and paying less 
than S.5 per custonicr IO switch the customer electronically to its service. 
In contrast. for a CLEC‘ like Z-Tel to “get in” the local market via W E - L  
(,as the BOCs would require), the CLEC must pay tens or even hundreds of 
dollars per customer in hot cut costs. Because that is simply not a viable 
entry strategy, under thc UOCs’ approach, no “parity” would exist. 

Congress Intended (hot lh? B0C.r Musr Provide Loop.t Tronsport, and 
Swi/ching,/nr rhc. “ k ~ m / J / ? U b / l ~  Fore.veeohle Future ”: Congress knew that 
local competition would not develop overnight. Senator Pressler, the 
sponsor ol‘lhe Senate Hill .  explained that the checklist would require the 
BOCs to continue to unbundle the three core elements for the “reasonably 
foreseeable future.” 14 I Gong. Rec. S8,469 (Sen. Pressler). 

a 

B. .Yo Justification for Forbearance 

* I,~~~r-i;on ‘.P Pc/~tion i ,s P/.cwtcitui.c,: So long as the BOCs are required to unbundle 
ioops. transport, and switching under section 2.5 1 (d)(2), the question of 
“torbearance” from 27 I does not arise. The Commission should require Verizon 
to rcfile after issuaiicc o r a  Triennial Review decision, to avoid wasting 
everyone’s time now. 

L’wi:o/z ‘,v l;‘o/-hecr/-clncr, Aigumeni . h v l  Repecru i1.s Erroneous Stulutory 
In/~,,~)/.l,talion: Verizon’s “forbearance” argument essentially ignores the 
I-equiremcnts of section I O .  Vcrimn’s entire “forbearance” argument rests on its 
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assertion that the section 271 checklist adds nothing to the requirements of section 
25 I (dK2). Thai argumenl would render the checklist mere “surplusage.” 

7%(, . . l i i / i -Buc .b l i~ / in~  froh,i.\ioii: Section 271 (d)(h) provides for a range of 
psnallies “ifthe Commission determines that a Bell operating conipany has 
x a s e d  to inecl a n y  ol‘ihe conditions required for [section 2711 approval.” 
,L\ccurJingly, i t  is clear that section 271 is not “fully implemented” simply 
because the checklist has been initially satisfied. Section 271 imposes continuing 
obligations. 

( oii .s~iruizoi~d I.S.YUC~S: “Forbearing” from enforcing section 27 I would raise 
scrious questions about the Commission’s section I O  authority. The forbearance 
provision represents an unprecedented delegation from Congress to the 
C‘ommission ofautlioriLy to repeal portions ofthe Act. The Supreme Court has 
Iisld that the President may nor constitutionally be authorized to repeal portions of 
dll  Aci. see c/iP7/OJf 1;. (’ill. o/h’c~i~. York, 524 U.S. at 439, and neither may the 
C’om m i ssion. 

* 

- (“iihuiidling Should he ~Mui i th ined Until There ure Alternative Sources ?/‘Supply: 
C’ontrnry to the BOCs arguments. Z-Tel does not urge that the UNE platform 
should be preserved i n  perpetuity. The key question, though, is: “What must 
occur before a CLEC like %-Tel could viably serve the mass market, in the 
absence ofthe plalform?” Thc answer is clear: 2-Tel would need to be able to 
gcl the elements ofthe plaifonn from someone other than the current monopolists 
~~ i.v ,, from a fully-functional wholesale market that can provide seamless 
conbersions at sufticient capacity to meet demand. That is the situation today for 
the BOCs i n  the long-distance inarkel, where they lease wholesale capacity. 

- 6  



Empirical . Papers on UNE - Competition 

lVh31.  determines Wholesale Prices for Network Elements in Telephony? An 
Evaluation, George Ford and R a n d y  Beard (Auburn University), 
NTER POLICY PAPER NO.  16 (September 2002). 

Tlic HOc's' claim that  state commissions have failed to base element rates on  furward- 
ic,mkmg i'ost (as required by the FCC's TEL.RIC standard) is  evaluated 
t'mnonnctrically. I n  cantrai t  tci the tCC )Cs' assertions, furward-looking economic cost 
is the primary deterininatit i r t  wholcsde prices for network elements. Retail prices 
pLiy nG> direct rolc 111 dctrmmming \\.holesale prices for LINES. However, the state 
ionnlnis.;tons have. ,iccording to the, statistical model, set wholesale prices above 
t c m \  arJ- luoking cost- LCI pruvidc the BOCs about hal f  of  their existing retail margins. 
While w, forward-luoking costs are, b y  far, the more important determinant of 
~\ l iu lcs , i le  prices fur UNEs. M r .  St idrnberg was u'roing ~ the state commissions 'do 
< L ' t  I t . '  

;Jiibundl-and ~ Facilities-Based Entry by CLECs: Two Empirical Tests, by George S. 
.4 '!~:,  1'h.D. and Michael D. Pelcovits, Ph.D. (former MCI Chief Economist, now with the 
cBtvuliing firm MICRA). 

rhe nuinber u t  lines ser ied on c ' L iCkn ly  facilities @e., pure facilities based) is 
posltivcly related t u  marki,t qize and market density. and negatively related to the 
prirr o f  unbundled loop-: and unbundled switching. In a n  dlternative test, the 
,iuthr,rs t i i id that I<CN's cntrs i s  negatively related to the price of  unbundled loops. 
Thus. there is no  evidence that thc,re i s  niore facilities-based entry where UNE rates 
<irr higher In fact, the oppmitc is  true. 

M,&-<ir-Buy! Unbundled Elements as Substitutes for Competitive Facilities in the 
L 9 c a I  - R a n d y  Bcard (Auburn University) and George Ford, 
,'t!OFNIX CENTER POLICY PAPER NO. 14 (September 2002). 

The amount ot c'LEC entrk using unbundled elements i s  highly sensitive to the price 
(01 such elements. A 10% in i redw in the price of  an unbundled loop or switching 
reduces CLEC lincs hy more than IO"%, (Le., the demand for UNEs i s  elmtic). The 
; r ivs-price elasticity 1wtw'et.n loops purchased w i th  and wi thout  switching i s  zeru. 
rhus, ClNC-Plattorm does no t  reduce the demand for UNE-Loop (as the BOCs claim). 
Vrom at, antitrust pCrSpCCl iVC,  the i indtngs in this paper indicate that UNE-Loop and 
iJNE-Platform ser\'icv different mxkc ts .  The paper also includes a statistical test of  
tn ip i i rn ient  w i th  respecl tuswitching. and finds that i m p i i r m c n t  exists. 

!:ae:ilities-Based - Entry in Local Telecommunications: An Empirical Investigation, 
l<iilid!, Beard, George Ford, a n d  Tom Koutsky.  

rills paper shows, using cconomrtric~h, that the deployment of  end-office switching 
!>y C'I.ECs i s  not  attenuated i n  markets where unbundled switching prices are l ow-  
in?:tead, CLEC deployment lot switches is actually higher in markets with low 
-.a i tching rates. A theorctica model explains the possible relationships between 
leploynient and  unbundling, and thc theory provides nu unambiguous conclusions 
lei* w i t c h i n g  rates inay increase or decrease CLEC switch deployment). Thus, the 

:ssuc' is plainly empirical. The empirics show that low switching rates increase 
ieployment. 



Prclirn? Robert Ekelund, Jr. 
wd L w r g e  Ford (forthcoming in Afhn f i r  Ecwmrnic forrmal, December 2002). 

This piper estimates the demand elasticity for UNE-Platform. The paper finds that a 
I(>''<I iii<,rease in the pricc of LINE-P elements reduces quantity o f  UNE-P sold by 27% 
Thus, i t  is l i tt le sui'prise h i t  the IHOCs are n o w  attacking the price of U N F P  
elements, as well ds Lwailability. 

& k - \ D C O ?  Why Now? An Economic Exploration of Industry Structure for the"Last 
Vllell Local Telecommunications Markets, Randy Beard, George Ford, and Larry 
5 r ' i i b . r i <  (published in the Federal Communications Bar Journal, 2002). 

This p,iper explain> why the "transition to facilities" argument i s  meritless. The 
supply~s ide economics (ii local trleiummunications prohibits a large number of 
t 

Icing-distance markttts, whcre ,iboirt 900 retailers are serviced over about 5 
t icit ionwide fibcr nehuorks, industry 5tructure in the local market must bifurcate in to  
,, retail and wholes,ile scgnient lor real competit ion to exist. Unbundl ing al lows 
i '1. t .C~ to acquire m,irket share, which then serves as a non-ILEC demand for local 
rvchange network Without unbundling, there is not demand for alternative 
nctworks ~ consumers don't  demand network, carriers do. Wi thout  available and 
r l i e i t i \  r demand, the, costi of ronstr i ict ing local network can never be recovered - as 
IF e\,idcml in thc- coll,3psr of  the segment of CLEC industry which adopted a "built i t  
,iild the). wi l l  come" business p lan .  I ~ h e  prudent path, made possible by unbundling. 
t i l  "bu i ld  i tdfter the) comr."  

%&in the Hen House: An Evaluation of Bell Companv Proposals to Eliminate their 
yonoyoly Position in Local Telecommunications Markets, PHOENIX CENTER 
!'()I l i Y  P.4PER NO. 15 (Septtmber 2002). 

_ I . .  itirs-hascd competitors. This is i iot true on the retail side. Much  l ike the current 

Between LINE-P, L J N L I , ,  and full txi l i t ies-bdsed entry, the BOCs' revenues are 
greatest w,ith UNE-T'. The other tcirms (if entry leave BOC network stranded. Why 
thrii, do the BOCs prefer iacilities-based competit ion? The answer is obvious. Whi le 
thc HOCs may lose inore proti t  o n  a per-l ine basis from facilities-based entry, there is 
wnsiderably less of it. I3y slc>wing ciimpetit ive growth to a trickle, the total loss in 
m'irgin is  trivial. UNE-P, ~i l tcr i iately, ,iIIows for the rapid growth of competition, and 
m l i l le HOC margin loss IS l e s ~ .  thc tot,il m.irgiii loss is greater. 



WHERE UNE-P IMPLEMENTED, CONSUMERS BENEFIT STATEWIDE 

I4'Ilh m U I I U t l / / ~ ' - / J i ~ ( J ~ ' l . ~ ~ ( J i ? ~ ~ d  ( J X E  Loops, compelition l s  scant and concentrated 

The ahilily to provision orders electronically and ubiquilously allows competitors 
LO utilize UNE-P Io offer mass market residential and small business consumers a 
;oinpetitive choicc loday. The data below, obtained from SBC and BellSouth 
Ilirough discovery in skate proceedings and aggregated here, clearly shows tha t  
C ' N  E-P provides geographically ubiquitous competitive mass-market coverage. 
Othcr foniis ofenlry ~ notably LINE Loop ~. are not ubiquitous. Because of this 
poiential ubiquitous compctitive response, i t  is no surprise, then, that State 
rcgularors have implemented IIKE-P under state law as part of retail price cap 
regulation of ILEC's. 

Where's the Competition in  Texas? 
Local Entry By  Size o f  SBC Central Off ice (Oct 2001) 

Average Competitive Penetration 
LinedCO UNE-L LINE-P Wire Center Ranking 

Thc I O %  Largest Wire C'enicrs 
Ycxl 10% 

Next loo/;, 
Ycxl 109.,, 

Next 
Next 10% 

Next IO"4  
Next  100,,0 

Next 10%~ 
Smallest 10% M'irc Centers 

I02,57 I 

34. I 3 9  
20,33 1 
12,309 
7,2 18 
4,265 
2,532 
1,373 
485 

54,443 
2 Yo 
1% 
I ?4 
0% 
0%) 
0% 
0% 
0% 
0% 
O'% 

8% 
11% 
12% 
13%) 
16'%> 
17% 
18%) 
2lY" 
25%) 
21 %I 

Where's the Competition in Georgia? 
Local Entry By  Size o f  BellSouth Central Office (2002) 

Wire Center Ranking 

Ihe 25  Largest Wire Centers 
Sext 2.5 Largest Wire ('enters 

Next 2.5 Largest Wirc Cenlei-s 
Ncxt 25 Largest Wirc Cenicrs 

Nexl 75 Largest Wirc Ccnters 
Next 2.5 Largcst Wire ('enters 

Sniallcsl 28 Wirc Centers 

Average Competitive Penetration 
LineslCO UNE-L UNE-P 

61,977 3% 6% 
40,O I 2  2 Y" 9% 
26,616 1 Y" 8 Y" 
13,542 0% 8% 
6,943 0% 6% 
3,875 0% 7%) 
1,697 0% 6% 



Unbundled Local Switching and 
UNE-P 

Thomas M. Koutsky 
Christopher 1. Wright 
Timothy 3 .  Simeone 
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Leading UNE-P-based services provider 
headquartered in Tampa, Florida 

925 Employees with $41 K annual average salary 

200,000 current residential and small business 
retail lines in service in 46 states 

We own facilities and develop services - and we 
utilize UNE-P to connect mass-market 
customers in 46 states to them 

Key wholesale partner behind The NeighborhoodTM 
built by MCI 

Founded in 1998 & public since December 1999 

$250MM annual revenue 

EBITDA positive w/ minimal debt 

Innovation: unique Internet-accessible calling and 
messaging features 

The Future: voice recognition dialing, personal 
and organizational directories 



Mass-market consumers in red can get Z-Tel semi 

-, 111 



el: What UNE-P is Supposed to Be 

Innovative and new local services to 
mass-market residential and small 
business customers nationwide 

For example, 
xl--IIx*- 

Remote access to calling & messaging via phone or Web 

Multiple-number Call Forwarding 
Dia I-bv-voice d func ti onali tv d 

Wch cionferencing 

_II____v Internet-accessible voicemail 

-̂ _I 



ovative Mass Market Services: 
Present and Future of UNE=P 

0 Z-Tel has invested $150MM in developing new 

0 People like these services and the simplicity 
0 Z-Tel Network Architecture utilizes local switches as 

0 Access to local switching necessary to reach low 

applications for the telephone 

E “dumb” pass-through instruments 

rev/mth mass market customer - it is only 
mechanized and efficient method of providing local 
service 

__- n. l  
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eractions per day 

2-Tel Data Center - Tampa, Florida 



echnology: $150 Million Invested 

I I I I I I 

Application Layer 
1,500,000 Lines of Java Code 

Customer Support 

I 

_._ 4- I 

i OSS Gateway To Telcos 
! 



E-P Fosters 
rvice Innovation 
. a 

ff ice w 
Elements: 
3 Network Interface Device 
;< L o c a l ~ o o p  

Local Switching 

3 Signaling and Call Related Databases ( A N )  

support the customer: 

configuration, support, and 

Interoffice Transport 

All specifically written by Congress into Section 271 
long-distance "competitive checklist '' 

With unbundled access to the switch port, we 
can add our own technology to the service and 

~ .- 
.) 

I (--~' 

1 ,  I access customer in reliable, mechanized manner 
5 '  I 

support ' 
', 

~~ 



e’re Going To Keep 
king the Bar 

Today, Z- Tel uses UNE-P to offer.. . 
New and innovative technology 
Unlimited calling-no more long distance or 

Immediate cost savings of 15 to 25% off 
local calling charges 

combined bills 
---- Web-based call management 

Tomorrow, Z-Tel will use UNE-P for. .  . 
Voice recognition dialing 

----Personal Voice Assistant 
Family and community conferencing, 

directory and message services 



UNE-P and Competition: 
Today and Tomorrow 



E-P Today 

0 Consumers only now beginning to see choice - 
8-1 OMM UNE-P lines today, princ@ally residential 
and small business 

account for 43% of all UNE-P lines 
0 New and innovative service providers like Z-Tel 

0 UNE-P Entry occurs statewide and in rural areas 
0 Only UNE-P method can support quantities of entry 

needed to serve mass market 
0 Increases non-incumbent demand for network 

infrastructure 
C,onsumers don't demand network facilities .~~ service providers do! 
lndependent IJN E-P carriers serving mass market demand and will migvute 
to indcpcndentl non-ILEC sources when those l i o n - I L K  s i ~ ~ r c e b  can 
pro\:!de seaiiiles.: access in suf'ficient quantities 

0 FCC should foster non-ILEC sources of d 
facilities (like Z-Tel) -- not put us out of b 

r 



On per-line basis solely in theory, selfprovided switching 
may be cheaper than ULS, but we still buy it because.. . 

L11IFI-m- 

Only way to meet mass market demand and volumes . Low r e v h e  + chum + quality demand = mechanized provisioning . Cannot “fill up” own switch with manual hot cut process . Self-provided switching is a forced “gating” of our business - which is 

. Diversion of scarce capital into replicating local switches . And in the end - UNE-Loop entrantjust as dependent upon ILEC! 

selling software 

(Indeed, probably more so.. .) 

Empirical research supports Key 
Role UNE-P Plays in Mass Market 



pirical Research on UNE=P 

Res/Small Business Competition greater where unrestricted UNE-P 
W Z-Tel Policy Paper No. 3 
W Data: FCC Local Competition Reports 

Positive linkage between UNE-P and facilities investment 
W Z-Tel Policy Paper No. 4 
W Beard, Ford and Koutsky, Facilities-Based Entry into Local Telecommunications (2002) 
W Pelkovits and Ford, Unbundling and Facilities-Based Entr,v by CLECs (2002) 

Data: looks at switch deployment over time, using FCC Local Competition data, LERG 

UNE-P and UNE-L are not substitute entry strategies 
W Beard and Ford. Mukc 01" BIW? Unhundlecl E1cment.v U.Y Siih.vtitutcn,fi,r Competitive 

Fucil it ies (200 2) 
W Forced "transition" result in market exit, not "substitute" one form of entry for another 

"I___x "i 
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Rates: Bell Myth; 2-TeI Reality 

ZTel actual payments >25% more than I 
30 

25 
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Warburg MI Z-Tel Actual 
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Is Crying Wolf? 

OBOCs average over 50% EBITDA margin selling UNEP to Z-Tel 

.Margins more than sufficient to cover depreciation and “investment” 
W 2-Tel UNEP payments compared to actual Bell ARMIS operating costs 
W Z-Tel Sept. 23, 2002 letter to Chairman Powell and NARUC President Nugent 

W Phoenix Center Policy Paper No. 16 
W Z-Tel Sept. 30, 2002 letter to Chairman Powell and NARUC President Nugent W L X I U  

.Bells dramatically overstate impact of UNEP; understate UNE-P revenue 
by over 25% -- or $7lmonth per line. 

- .Bell argument proves that W E - P  and other forms of entry not substitutes 
- because if all UNE-P lines immediately moved to CLEC facilities, the 
Bells would lose another $3B per year! 



E-P: The Future 

0 UNE-P entrants free to migrate customers totally away from ILEC 
~ - - - ~ , .  network once those networks are built 

W Since no CapEx associated with ILEC architecture, UNE-P customer base i s  mobile 
If FCC wants new networks. facilitatiiig open bidding for mass-market customer bases 
hclps lockiiir c C’[.lI.(:‘ itistonier bases inlo perpetual lLEC loop dependence does not 
‘These alternative networks nil1 iiol be bui l t  without “customers first” - UNE- 
provides that customer base 

W Sc,cr Beard, Ford and Spiwak. ”Whv AdCo’!’’. 54 Fed (-‘omms. L... I .  421 (20 

0 In considering, “What happens after UNE-P?”, FCC should not adopt 
paradigm that “locks in” particular model of competitive entry 

0 UNE-Loop entrants are just as dependent upon ILEC as UNE-P entrants -- 
W They cannot serve customers without loops and collocation 
W UNE-Loop entrants will have invested millions of dollars into a network architecture that 

W Potential for UNE-Loop “lock in” - once millions invested in ILEC network architecture, 
mirrors the Bells ~ same COS, same loops 

will that entrant ever migrate away from ILEC any further? 
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0 Core elements of UNE-P (loops, switching and transport) specifically 
listed in section 27 1 checklist 
W Legislative history: checklist contains “at a minimum” what should be 

unbundled under section 25 1 
Consistent with purpose of the Act to provide “parity” of “equal access” 
between IXCs and ILECs into one another’s markets 

0 Restricting any section 27 1 element would require section 10 
forbearance (Verizon petition) - which is sharply limited 

0 Application of forbearance by FCC as requested by Verizon exceeds 
constitutional bounds of FCC’s authority 

0 Additional state unbundling or access requirements specifically 
preserved in section 251(d)(3). 
W States adopted core elements of UNE-P under state law before and after Act 

passed. 
W There is no legal “inconsistency” between an FCC decision not to order 

unbundling &_ nationallv and ;I state order ordering unbundling locally 



USTA Issue: fact-based, granular analysis that does not 
provide unbundling of “unvarying scope” 

0 Rather than illegally preempt states, enlist their assistance 
0 States can help FCC write rules that pass legal muster 
0 Example: States do fact-finding with regard to whether 

impairments continue to exist -- with particular focus upon 
whether reduction in output would occur in their states 

Discovery 
Cross-examination 
States that have done this to date have found the UNEP access i s  warranted to 
serve the mass market (see Texas) - current evidence in Triennial Review 
docket is  insufficient to rebut those findings 

0 Example: States examine impact of unbundling and UNE-P on 

0 FC‘C caii utilix thcsc state finding3 tu clettxiiiii~ie future 
retail price regimes i (,as in N Y  and I I  ... today) 

unbundling rules or applications of those rules 
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1. 

3. 

Begin with market definition - the “service” 
requesting carrier “seeks to provide” 
- E.g.: the local telecommunications mass-market (Z-Tel Comments 

Attachment A, or >139MM lines) 
~ Consistent with FCC precedent in prior Orders 
- Provides “granularity” USTA requests 

What are the demand-side requirements of 
“serving” that “market”? 
What are supply-side requirements of “serving” 
that “market”? 
Without unbundled access, can entrant serve as 
many customers within 2 years as with unbundled 
access? 



rd Reply Decl. Section 111 

Impairment exists when a lack of access to an ILEC 
network element reduces a CLEC’s output by a 
small, but significant, and non-transitory amount 

0 Complies with USTA -- a fact-based analysis 
0 Requires FCC to consider whether alternatives to element.. . 

H Are available from other sources in sufficient quantity and quality 
H Can be utilized by entrant in seamless manner 
H Can be implemented without adversely affecting customer service at .service 

level demanded by consumei*.r ,for thut .service 
H Can be implemented without adversely affecting competitive output 

0 Flexible enough to consider prices, the “profitability” of 

0 “Significant and non-transitory” are objective “limiting 

0 Allows for state input and assures no significaiit custo 

particular entry strategies, the “difficulty” of self-provisioning 

principles” grounded in antitrust law 

di SI ocation 



But under any reasonable impairment 
standard, 2-TeI is impaired to serve the 
Mass Market without ULSlUNE-P 



e “Analog Mass Market” 

1.  In BOC Merger Orders, FCC has identified “mass market” for 
local services that includes residential and small businesses 

2. Demand-Side Characteristics of the Mass Market 
W Low revenue per month ($40-80/line) 
H Highly reliable service (turn up service quickly, repairs <24 hrs, etc.) 
H Regulatory requirements (lifeline, installatioddisconnection service requirements) 
W Diffuse consumer base 
W No long-term contractsimonth-to-month service 

High churn (5%-1 O%imth) 

3. To profitably serve Mass Market, carriers must.. . 
H Keep costs of customer acquisition low 

Have reliable, electronic method of service provision 
H Rc :ible to service churn profitably 
H Scll t1uc)ug.h iiiasa Inarkct ddvertising tziluiiyues (ubiquitous cuverage wi 

consistent prnduct) 



itially N 
Market 

o UNE-L Competition in 

The BOCs’ own “UNE-Fact Report” suggests that CLECs -- ie., 
putting aside cable franchises and small ILECs -- currently serve at 
most 1/10 of 1% of the mass market via W E - L .  

Of the nine “CLECs” in “Figure 4” of the BOCs’s Report that 
supposedly serve 25,000 or more residential lines, most are either 
cable overbuilders or ILECs. 

The Act does not require a competitor to buy a cable company or an 
ILEC in order to compete. 

Moreover, nearly all of the “Figure 4” companies either never sought 
to serve the mass market or have abandoned plans to do so 

Without proof of actual market success, claims that ClLECs siinplv ca 
“t:m!;ition” to UY E -  Loop to scn-c M a s s  hlarkct ring 110llo~- 



c h a n ized P rovi s i on i n g : 
entia1 to Providing Mass Market Services 

0 Over 139MM analog dialtone lines on Bell/GTE networks - 
supporting competitive entry requires large quantities 

0 ILECs serve this market in largely automated manner - they do 
not do a hot cut each time an analog dialtone customer adds a 
line or turns up service 

0 With low revenue/mth, regulatory service quality requirements, 
and high churn - CLECs must be able to have similar 
automated access to serve these customers profitably 

0 Project hot cuts do not and cannot solve this fundamental dis- 
parity - because still relies on manual provisioning for all 
CLEC lines while ILEC keeps mechanized access 

Loop-port combination of UNE-P is today I 



0 No wholesale market of sufficient capacity exists anywhere - let 

0 “Hot-cut’’ capacity limits self-provisioning/uNE-L entry 
alone with sufficient capacity 

W Example: 5% chum per month 
W If ILEC can provide only 15,000 hot cuts per month in a state.. . 

maximum Mass Market Penetration for that CLEC is 300,000 lines 
W In NY, that would cap a CLEC’s entry at 2.3% of the market 

Prqject hot cuts not adequate to serve mass market. as manual provisioning 
and inass market customers not sign term contracts. 

W “Transition” to UNE-L would require CLEC to enter two businesses 
simultaneously and double-pay for switching while conversion happened 

0 Mechanized Access through UNE-P can support such volumes 
W NY: 250,000 UNE-P conversions in December 1999 
W GA: BellSouth converted 1 %  of its lines via UNE-P in Summer 2001 
W 8-10MM IJNE-P lines in service nationwide today 



visioning Cost Barrier 

0 UNE-L conversions are expensive and manual 
W Manual Provisioning Process; backward-looking multi-step process 
W Verizon and NYPSC: each hot cut costs over $180! 

FCC cannot assume that the hot cut rate is lower - nor can it subsidize below-cost 

.--;,-- 
hot cuts 

0 Even if manual hot cuts were available in unlimited quantities, 
still place material limitation on quality of CLEC product 

CLEC pay for manual provisioning o f  every line = cannot compete with Bells who 

W Manual error. to support inass market entry, huge voluines uould be required 
W Even an optimistic success rate would still mean putting out of service hundreds of 

have imechaniLed access 

thousands of existing UNE-P customer lines (450,000 if 95% “success”) 

0 Transport costs and inefficiencies add to LINE-L costs 



0 Z-Tel retail customer densities not sufficient to warrant 
collocation or transport investment 

Z-Tel has UNE-P lines in 4207 I L K  central offices 
In 87% of those COS, Z-Tel has less then 50 lines 
In 94% of those COS, Z-Tel has less than 100 lines 

0 Collocation is expensive; ILECs fight efficient arrangements 

0 ILECs possess switchjtransport network density economies 
because they were bequeathed monopoly by the state 

0 Even with interoffice density, CLECs cannot match efficiencies 
in ILEC switch/transport network with only one switch 

Example: CLEC must pay for interoffice transport of 8 call even if  that call 

B 
originates and terminates at snnie cnd office 
13e!l: d~ !?OI !ncu: t l u t  c t w  i\,ith 5:vitchei In  e x \ :  cP{-) 


